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Chapter 14
Canada
by Kim Brooks1

14.1. Individuals and private (international) law
As a reflection of the most basic principles of political philosophy, a country cannot assert
jurisdiction to impose its laws on an individual unless there is some connection between the
individual and the state. Particularly for laws such as tax laws, which represent very coercive
forms of the exercise of state authority, defining the connections that will give the reach of
domestic laws legitimacy assumes great importance.
In private international law in most countries of the world, three concepts are in common use
in defining the required nexus between an individual and a jurisdiction before its laws can be
applied: citizenship, domicile and residence. Each of these concepts is used in Canada in
different legal contexts and the core of each concept is similar to that in other countries. In
Canadian tax law the concept of residency is used predominantly; however, in order to
provide some context, before reviewing the nuances of that concept each of these
jurisdictional concepts will be briefly defined.
14.1.1. Citizenship
The most basic relationship between an individual and a particular nation is citizenship.
Citizenship usually implies certain rights but might also entail responsibilities. The Canadian
Citizenship Act defines a Canadian citizen as a person born in Canada after 14 February 1977
or born outside of Canada after that date and at the time of birth one of his or her parents
(other than an adoptive parent) was a citizen.2 That statute also governs the conditions for
naturalization and provides that citizenship shall be granted to persons who meet a number of
criteria, including that the individual must be a permanent resident (as defined in the
Immigration and Refugee Protection Act).3 Unlike some other countries, marriage is not a
ground for the grant of Canadian citizenship: residence is what matters.
14.1.2. Domicile
A number of Canadian laws apply to persons who are domicile in Canada. The Canadian
concept of domicile generally incorporates the approach taken to that concept in England. In
the Canadian context it has therefore been defined as “the legal unit where a person resides
with the intention of remaining there permanently or indefinitely or … unless and until
something (which is unexpected, or the happening of which is uncertain) shall occur to make
him or her adopt another domicile.”4
1.
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3.
Id. at s. 5.
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Historically, Canadian private international law relied to a considerable extent on the concept
of domicile. However, for two main reasons the concept is now used less frequently in
asserting jurisdiction. First, since the concept turns on the intention or state of mind of an
individual - normally which could be evidenced only by that individual‟s testimony - it is
easily manipulated. Second, the concept is meant to identify the nation with which an
individual is most closely identified, however, in most areas of law such a connection is no
longer thought to be significant. Instead, in most legal contexts the only important question is
whether or not there is a sufficient connection between the individual and the state that is
attempting to apply its laws. As a consequence, in Canada, instead of relying on the concept
of domicile courts and legislatures have relied increasingly on the concepts of ordinary or
habitual residence. Although occasionally courts equate the meaning of the concept of
residence with that of domicile, and consider the intention of the individual in applying the
concept, as a general matter, an individual‟s state of mind receives little attention in the
application of the concept of residence.
14.1.3. Residence
Instead of citizenship or domicile, the application of most of Canada‟s laws depend upon an
individual‟s residence, for example: divorce jurisdiction; the governing law of contract; the
validity of a will; the jurisdiction of courts; the jurisdiction of a foreign court for the purpose
of recognition and enforcement of its judgments; entitlement to vote; eligibility to hold public
office; access to education, health, and other public benefits; and a number of procedural
matters, for example, security for costs.5 Often the concept of residence is preceded in these
statutes with a modifier such as permanent, ordinary, habitual, actual or temporary residence.
Under the Divorce Act,6 courts are required to determine where individuals have their
ordinary residence in order to decide whether the court has exclusive jurisdiction to grant a
divorce. The Civil Code of Quebec provides that a person‟s residence is “where he ordinarily
resides”.7 Manitoba has subsumed the test of domicile into the test of habitual residence,
enacting legislation that provides: “The domicile and habitual residence of each person is in
the state and a subdivision thereof in which that person's principal home is situated and in
which that person intends to reside.”8 Canadian law incorporates the Vienna Convention on
Diplomatic Relations, which relies on the concept of permanent resident.9 The concept of
residency as it applies in all of these contexts measures the degree of economic and social
connections between an individual and Canada and the factors to be considered and the
weight to be given to them appear to change only slightly, if at all, depending upon the
modifier of the concept.
14.2. Residence of individuals under domestic tax law
14.2.1. Taxation on the basis of economic allegiance
In designing an income tax, one of the most fundamental questions countries have to
determine is which individuals they will assert jurisdiction over in taxing their worldwide
income. Most countries tax some individuals on a worldwide basis to apply their progressive
tax rates to these individuals‟ ability to pay and to discourage individuals within the country
5.
6.
7.
8.
9.
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R.S.C.1985 c. 3 (2nd Supp.).
Art. 77 of Civil Code of Quebec, R.S.Q. 1991, c. 64.
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See Foreign Missions and International Organizations Act, S.C. 1991, c. 41, Schedule I.

2

Electronic copy available at: http://ssrn.com/abstract=1641670

from holding their savings and investments overseas. There would appear to be three moral
bases for asserting the authority to tax certain individuals on their world-wide income. First,
it might be deemed that certain individuals owe political allegiance to a country and can
therefore justifiably be taxed on their worldwide income. If political allegiance were the
principle underlying taxation, the appropriate legal concept to implement this principle would
appear to be citizenship. Second, individuals who regard a country as their home nation might
be thought to be appropriately taxed by that country. The concept of domicile might be used
to identify these individuals. Third, the moral basis for taxation might be regarded as
primarily some notion of economic allegiance; that is to say, individuals who personally
benefit from the provision of the goods and services provided by a particular country‟s
government might be justifiably taxed in order to support the provision of those goods and
services. If this latter principle is accepted as the appropriate basis for asserting taxing
jurisdiction then the legal concept of residence would appear to be the most relevant.
When Canada adopted its first income tax in 1917, the concept of residence was chosen
without debate.10 One reason why citizenship may not have been seriously considered at that
time is that as a constitutional matter, prior to the passing of the Statute of Westminster in
1931, it may have been thought that Canada lacked the capacity to impose tax on Canadian
citizens residing abroad. When the Royal Commission on Taxation (the Carter Commission)
comprehensively reviewed Canada‟s income tax system in the 1960s, they concluded that
“[w]e recommend that residence continue to be the principal basis for determining liability to
tax, largely because residence seems to imply a closer association than citizenship between
the taxpayer and the use of services provided by a taxing jurisdiction.”11 The one small
irregularity in the consistent embrace of residence as the appropriate concept for
implementing world wide taxation in Canada can be found in the White Paper on Tax Reform
released by the House of Commons Standing Committee on Finance, Trade and Economic
Affairs in 1970, which recommended considering a citizenship rule as an adjunct to the
residence rule; nevertheless, the idea was never picked up by any subsequent government
reform efforts.12
This part of the chapter, which reviews the determination of individual residence under
Canadian tax law, is divided into three sections. The first section reviews the general
approach to determining residence: both the common law meaning of the word residence as
well as its statutory extensions. The second section turns to some of the special fact situations
that have given rise to statutory deeming rules. The final section addresses the consequences
when individuals change their residence status.
14.2.2. General approach to determining tax residence
The concept of residency is not comprehensively defined in the Income Tax Act.13 Instead,
the term has been given its meaning through the evolution of case law.14 The basic approach
10.
See Bale, G., “The Basis of Taxation” in Hansen, B., Krishna, V. & Rendall, J., eds., Canadian Taxation, Toronto:
Richard De Boo Limited, 1981, p. 24.
11.
Report of the Royal Commission on Taxation (Carter Commission), v. 4, (1966) at p. 541.
12.
Eighteenth Report of the Standing Committee on Finance, Trade and Economic Affairs Respecting the White Paper on
Tax Reform (1970) at p. 36.
13.
For articles reviewing the concept of residence in Canada tax law see e.g. Bale, G., “The Basis of Taxation” in Hansen,
B., Krishna, V. & Rendall, J., eds., Canadian Taxation, Toronto: Richard De Boo Limited, 1981, ch. 2; Hansen, B., “Individual
Residence”, in Report of Proceedings of the Twenty-Ninth Tax Conference, 1977 Conference Report, Toronto: Canadian Tax
Foundation, 1978, p. 682; McGregor, G., “Deemed Residence”, 22 Canadian Tax Journal 4 (1974) p.381; Morris, B., “Jurisdiction
to Tax: An Up-Date” in Report of Proceedings of the Thirty-First Tax Conference, 1979 Conference Report, Toronto: Canadian Tax
Foundation, 1980; Sherman, H. A., “Canada Revenue Agency Continues to Chase Departing Residents”, 50 Tax Notes International
6 (2008) pp. 489–93.
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to residence determination appears to have been well settled by the 1940s. In a leading 1946
Canadian case, Thomson v. MNR,15 Mr Justice Rand, writing for a majority of the court, held
that the question to be asked is the degree to which a person has maintained or centralized his
ordinary mode of living with its accessories in social relations, interests and conveniences in
Canada.16 In that case, the taxpayer left Canada with the intention of establishing his home
and domicile in Bermuda. He lived outside Canada for more than 183 days a year, but
returned to Canada for significant periods of time to play golf and live in a home he
constructed and owned in New Brunswick. Under these circumstances, the Supreme Court of
Canada held he was taxable as a resident.
In determining where the taxpayer has his ordinary mode of living, Justice Rand considered a
variety of objective factors.17 Factors considered in Thomson and subsequent cases include
where the individual has a home, where he is physically present, where he carries on his
routine activities including work, where he has a spouse and children and the location of his
social and economic ties (including where he owns furniture, a car, has bank accounts,
attends social functions, holds club memberships, keeps a drivers license or medical coverage
and so on).
The appropriate weight to give to any particular factor is unclear. Some commentators
suggest this leaves considerable ambiguity in the application of the test of residence in
Canada:
The doctrine…has been anything but stable. For every instinctive conclusion that physical presence in Canada is a
highly relevant factor, there is a decision indicating that it is in no way determinative. For each case indicating that
it is the taxpayer himself and not a dependent family member that is the proper subject of the residency inquiry,
there is a holding emphasizing the presence of economic links and close family ties in Canada establishing
residency of an absent taxpayer.18

Although there is no perfect scale on which each element of the residence determination is
weighed, as a general practice, among these factors some are given more weight than others.
As one would expect, the location of a dwelling in Canada is a major factor,19 while, for
example, where someone is a member of a social club plays a more minor role. Some
indeterminacy in the precise weight to be given to each factor presumably assists in
preventing taxpayers from engaging in manipulating the factors to avoid Canadian tax.
The Canada Revenue Agency (CRA) lists the factors it takes into account in determining an
individual‟s residence in an interpretation bulletin, breaking those factors into three
categories: primary ties, secondary ties, and other (minor) ties. The location of a dwelling
14.
Quebec, a province in Canada, has a civil law tradition. As a consequence, concepts are often given a different meaning
under the laws of Quebec than under the laws of some of the other provinces. For a discussion of some of those tensions in the
context of the meaning of residence, see Auger, F. “Study of the Dissociation Between Federal Tax Legislation and Quebec Civil
Law: Residence”, The Harmonization of Federal Legislation with Quebec Civil Law. Montreal: APFF, 2002, pp. 5:1–38.
15.
[1946] S.C.R. 209 (S.C.C.).
16.
For a discussion of Thomson see e.g. Lefebvre, P., “Canada's Jurisdiction to Tax: Residency and the Thomson Decision
60 Years Later”, 54 Canadian Tax Journal 3 (2006) pp.762–80.
17.
There are scores of cases on the residence of individual taxpayers in Canada. See, simply by way of illustration, Reeder,
[1975] C.T.C. 256 (FCTD); Gaudreau, [2005] 1 C.T.C. 2701 (TCC), aff'd [2006] 1 C.T.C. 137 (FCA); Cavalier, [2002] 1 C.T.C.
2001 (TCC); Persaud, [2007] D.T.C. 1432 (TCC); Waring, [2007] B.C.W.L.D. 5266 (BCSC); Mandrusiak, [2007] 5 C.T.C. 165
(BCSC); Nedelcu, [2008] D.T.C. 4521 (TCC); Minin, [2008] D.T.C. 4463 (TCC)..
18.
Morgan, E., International Law and the Canadian Courts: Sovereign Immunity, Criminal Jurisdiction, Aliens’ Rights and
Taxation Powers, Toronto: Carswell, 1990, p.132 (notes removed).
19.
The early textbooks on Canadian income taxation suggest that the presence of a fixed residence gave rise to a
presumption of residence. See, e.g. Plaxton, C. P, & Varcoe, F. P., A Treatise on the Dominion Income Tax Law, Toronto: Carswell,
1921, at p.66. (“A married man‟s residence is presumed to be prima facie at the place where he locates his wife and family in
anything like a fixed and permanent residence, for ubi uxor ibi domus, but this presumption is not conclusive and may be rebutted
by other circumstances. …”)
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place, spouse, and dependents are considered primary ties.20 If the taxpayer has leased his or
her dwelling place while away, the Agency will consider all of the factors related to the rental
agreement in determining whether or not the leased place continues to be available to the
taxpayer.21
The list of secondary ties is relatively long, including:
-

-

personal property in Canada (such as furniture, clothing, automobiles and recreational
vehicles);
social ties with Canada (such as memberships in Canadian recreational and religious
organizations);
economic ties with Canada (such as employment with a Canadian employer and
active involvement in a Canadian business, and Canadian bank accounts, retirement
savings plans, credit cards, and securities accounts);
landed immigrant status or appropriate work permits in Canada;
hospitalization and medical insurance coverage from a province or territory of
Canada;
a driver's license from a province or territory of Canada;
a vehicle registered in a province or territory of Canada;
a seasonal dwelling place in Canada or a leased dwelling place,
a Canadian passport; and
memberships in Canadian unions or professional organizations.22

Lastly, the residual category of “other” ties includes a list of factors that are given little
weight by the Agency:
-

a Canadian mailing address or post office box;
a Canadian safety deposit box;
personal stationary with a Canadian address;
a Canadian telephone listing; and
Canadian local newspaper and magazine subscriptions.23

In addition to providing a list of the various factors that might be considered in adjudicating
whether a taxpayer is resident, the Thomson case is frequently cited for two additional
propositions. First, an individual can be a resident of more than one country at any given
time. Second, everyone is presumed to have a residence somewhere.24
Based upon the above factors, the Canada Revenue Agency employs a computer program that
provides a starting answer to the question of whether an individual is resident in Canada. As
the CRA has explained, “[t]he electronic system is used by the CCRA to make all preliminary
determinations of individual residence states … In many cases, no other evaluation of the
individual‟s residence status is pursued … although further review is always possible and the

20.
Canada Revenue Agency, Interpretation Bulletin IT-221R3, “Determination of an Individual‟s Residence Status” (4
October 2002), para. 5.
21.
Id. at para. 6.
22.
Id. at para. 8.
23.
Id. at para. 9.
24.
As stated by Justice Rand in Thomson, “for the purpose of income tax legislation, it must be assumed that every person
has at all times a residence.” (at p. 64). See the discussion in Hogg, P., Magee, J., & Li, J., Principles of Canadian Income Tax Law,
6th ed., Toronto: Thomson Carswell, 2007, pp.68–69.
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result of the electronic resident status determination is not binding on the CCRA or the
individual.”25
The application of the above criteria to the majority of taxpayers is straightforward. Most
individuals have no difficulty determining whether they are resident in Canada based upon
them. However, there are two types of cases where their application might be uncertain:
individuals who are physically present in Canada for extended periods of time but who might
not have a home or other strong connections with Canada and individuals who are ordinarily
resident in Canada but who are physically out of the country for extended periods of time. To
provide certainty in the first case the income tax statute provides a bright-line test of
residency and in order to ensure the second case is at least covered by the rules it provides an
extended concept of residency.
For individuals who are physically present in Canada, the legislation provides that where a
person has sojourned in Canada in the year “for a period of, or periods the total of which is,
183 days or more” they are deemed to be a resident.26 The 183-day rule, common in many
countries, essentially operates as a bright-line test for economic nexus. Where someone
spends 183 days or more in Canada in any given year they are thought to be in Canada
enough that their economic connection to the country is sufficiently strong to tax them as a
regular resident. This deeming rule has been present in Canada‟s taxing legislation since
1920. In the first iteration of the provision the word “remains” was used in the place of
“sojourns”. Sojourn is not defined but suggests someone who is physically present in Canada
in a less stable way than a resident. As Justice Estey noted in Thomson, “[o]ne sojourns at a
place where he unusually, casually or intermittently visits or stays.”27
One of the best known Canadian cases on the meaning of sojourn arose because a company
owned by American citizens was attempting to claim the small business deduction available
for Canadian-controlled private corporations. In order to qualify, the company had to be a
Canadian corporation other than a corporation controlled by non-residents or public
corporations. The company‟s two shareholders were Americans who had their homes and
social ties in Michigan in the United States but they commuted to work for their company,
which carried on business in Windsor, Canada. In order to be considered Canadian residents,
the American shareholders relied on the 183-day deeming rule. The Tax Review Board held
that the shareholders were not “sojourners” in Canada because “it is obvious that coming
from one country to work for the day at a place of business in another country and thereafter
returning to one‟s permanent residence in the evening is not tantamount to making a
temporary stay in the sense of establishing even a temporary residence in the country where
the business enterprise is situated.”28
The measurement of 183 days has created some debate. The days do not need to be
consecutive. A day is a 24-hour period or any part thereof. In addition, unlike some
jurisdictions that measure 183-day periods over rolling calendar years or in conjunction with
some aggregating rule over multiple years, in Canada in computing the length of the sojourn,
each calendar year is treated separately.

25.
Canada Revenue Agency, Technical Interpretation, 2002-0135585, “International Fiscal Association 2002 – discussion of
IT-221R3” (13 May 2002).
26.
ITA, para. 250(1)(b).
27.
Thomson, supra note 15 at 232.
28.
R. & L. Food Distributors Ltd. v. M.N.R., [1977] C.T.C. 2579 at 2581 (T.R.B.).
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The other margin around the concept of residence where uncertainty arises is when
individuals who have been Canadian residents are physically present outside the country for
extended periods of time. It is made clear in the legislation that an individual does not need to
be physically present in Canada to be a resident of the country since resident is defined to
include “a person who was at the relevant time ordinarily resident in Canada.”29 Usually, a
modifier narrows the scope of a concept; however, in Thomson, Justice Rand explained that is
not the case here:
The expression “ordinarily resident” carries a restricted signification, and although the first impression seems to be
that of a preponderance in time, the decisions on the English Act reject that view. It is held to mean residence in
the course of the customary mode of life of the person concerned, and it is contrasted with special or occasional or
casual residence. The general mode of life is, therefore, relevant to a question of its application.
[…] Ordinary residence can best be appreciated by considering its antithesis, occasional or casual or deviatory
residence. The latter would seem clearly to be not only temporary in time and exceptional in circumstances, but
also accompanies by a sense of transitoriness and of return.30

Following Thomson, subsequent courts have held many times that residents who leave the
country for relatively short periods of time are still “ordinarily resident in Canada.” 31 In
attempting to provide a bright-line around this concept, prior to 1983, the CRA took the
position that where someone left Canada for a minimum of 6 months, they would be
presumed to be non-resident.32 However, as the cost of international travel decreased, the
Agency discovered that professionals, in particular, could easily arrange to be away from
Canada for relatively short periods of time and take advantage of this presumption. In the
early 1980s, the Department of Justice brought a series of cases before the Tax Review Board
where they challenged the position of professors who claimed they were not resident of
Canada when they went abroad on their sabbatical leaves.33 As a consequence of winning
almost all of these cases, the CRA amended its administrative guidelines. The revised
guidelines provided that taxpayers would only be presumed to have severed their Canadian
residence status where they were away for more than 2 years.34 As of 2002, these guidelines
were withdrawn altogether. In justifying the withdrawal, the Canada Revenue Agency stated,
“The CCRA has wanted to eliminate the so-called „two-year presumption‟ for several years
now, partly because of concerns about the potential for abuse of such a presumption, but also
because the presumption has no basis in law and is, if anything, contrary to law.”35 Thus,
simply a weighing of the usual factors applies in determining whether a person temporary
away from Canada remains a resident.
14.2.3. Individuals deemed to be resident in Canada

As a matter of international convention, normally government employees and employees of
certain government or international agencies who are posted overseas are not taxed in the
country in which they are posted but instead are deemed to be resident in the country for
which they work and from which they were posted. This allows government employees to be
posted overseas without any change in their tax status. Consistent with this convention, the
Income Tax Act deems a variety of government or quasi-government workers to be Canadian
29.
ITA subsec 250(3).
30.
Thomson, supra note 15 at 65.
31.
See e.g. McFadyen v. R., [2000] C.T.C. 2573 (T.C.C.); rev‟d in part [2003] 2 C.T.C. 28 (Fed. C.A.).
32.
Canada Revenue Agency, Interpretation Bulletin IT-221, “Determination of Residence for Individuals Leaving Canada”
(26 May 1975) para. 2.
33.
See e.g. Saunders v. M.N.R., [1980] C.T.C. 2436 (T.R.B.).
34.
See former Interpretation Bulletin IT-2212R2, “Determination of an Individual‟s Residence Status” (25 February
251983) para. 4.
35.
Canada Revenue Agency, supra note 25.
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residents36 and exempts from tax officials of other governments, including armed forces
members, who are resident in Canada.37
First, all members of the Canadian Forces are deemed to be Canadian residents.38 This
statutory provision overturns a Supreme Court of Canada decision that held that a military
officer stationed overseas was not resident in Canada for the duration of his overseas stay
because he lacked a Canadian abode and therefore was not ordinarily resident in Canada.39
Second, the Act deems members of the Canadian federal or provincial governments‟
diplomatic or quasi-diplomatic service to be residents so long as the individuals were resident
in Canada immediately prior to their appointment or received representation allowances in
respect of the year.40 The language of the deeming rule is relatively broad and includes any
individual who acts as an “officer or servant of Canada” or of a province. Canada‟s Tax
Review Board has held that that language includes an individual who accepted a federal
government teaching assignment in Nigeria.41 The Federal Court, Trial Division held that an
employee sent by Atomic Energy of Canada to work in India was a servant of Canada,
relying on evidence that the employee qualified as a member of the Public Service of Canada
for pension-related purposes.42 The Revenue Agency interprets “immediately prior” to mean
prior to their being hired, not prior to the time the individual commences work.43 The CRA
has provided the following guideline on when an individual might be considered to be an
officer or servant of Canada or a province:
The term “officer or servant of Canada” or “officer or servant of a province” means any officer or employee of a
federal or provincial Crown corporation or agency if, in the statute under which it is organized or established, its
officers and employees are given the status of servants of Her Majesty or are designated as being part of the public
service of Canada or the province. If the corporation or agency is designated as an agent of her Majesty without
specific mention being made as to the status of its officers and employees, they will be assumed to be officers or
servants of Canada or a province, as the case may be. If the corporation or agency is designated not to be an agent
of her Majesty, or its officers and employees are designated not to be part of the public service of Canada or a
province (as applicable), then the officers and employees of the Crown corporation or agency will not be officers
or servants of Canada or a province . […]44

Third, individuals who perform services at any time in the year in a country other than
Canada under a prescribed international development assistance programme are deemed to be
residents if they were resident in Canada at any time in the 3-month period preceding the day
on which those services commenced.45 The Regulations to the Income Tax Act provide that
programmes of the Canadian International Development Agency financed with funds
provided under particular Canadian legislation are prescribed.46

36.
It might be noted that some provinces do not incorporate or mirror the federal deemed residence rules. If a taxpayer is a
deemed resident under the federal legislation, but not according to the laws of any particular province, he or she will be subject to a
federal surtax in lieu of the provincial tax pursuant to subsection 120(1). See the discussion in Matthews, S., “Water Runs Downhill:
Interprovincial Tax Planning” Report of Proceedings of Fifty-Sixth Tax Conference, 2004 Conference Report, Toronto: Canadian
Tax Foundation, 2005, p.25; and Rule, J., & Kakkar, M., “Deemed Residence Issue”, 2 Tax for the Owner-Manager 4 (2002) pp.
29–30.
37.
ITA, para. 149(1)(a).
38.
ITA, para. 250(1)(b).
39.
See Beament v. M.N.R., [1952] C.T.C. 327 (S.C.C.).
40.
ITA, para. 250(1)(c).
41.
Ladd v. Minister of National Revenue, [1978] C.T.C. 3071 (TRB).
42.
Strachan v. R., [1973] C.T.C. 416 (F.C.T.D.).
43.
See e.g. Canada Revenue Agency, Interpretation 2007-0261541I7, “Deemed residency” (12 March 2008).
44.
Canada Revenue Agency, Interpretation Bulletin IT-106R3, “Crown Corporation Employees Abroad” (19 November
2002), para. 2.
45.
ITA, para. 250(1)(d).
46.
ITA, Regulation 3400.
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Fourth, members of the Canadian Forces school staff are deemed to be residents if they file a
return in the year on the basis that they are resident.47 Introduced in 1980, this deeming rule
gets at a slightly different issue than the others. Generally speaking, teachers working in
overseas Canadian Forces schools are paid by the Department of National Defence. As a
consequence of the application of the standard Part I basic income tax along with the Part
XIII withholding tax on payments to non-residents, some of these teachers found they paid
more tax when working abroad for the Canadian Forces than they would have paid had they
maintained their Canadian residence. Therefore, this deeming rule enables those workers to
continue to pay tax as though they were residents of Canada.
Lastly, in some cases, family members of individuals subject to one of the deeming rules
detailed might also be deemed to be a resident of Canada. For example, a dependent child of
any of the above-listed individuals is deemed to be a Canadian resident.48 Prior to 1998,
spouses of individuals subject to the deeming rules above were also deemed to be Canadian
residents.49 However, for years after 1998 a rule that is both more restrictive (it applies only
to spouses in very specific circumstances) and less restrictive (it applies to family members
beyond spouses) applies. According to the revised provision, individuals who are exempt
from tax in another country as a consequence of their relationship to someone resident in
Canada are deemed to be resident in Canada. That deeming provision deems anyone who is
entitled to an exemption from an income tax otherwise payable in another country, granted by
an agreement or convention with the force of law in Canada, in respect of any source (unless
all or substantially all of that person‟s income from all sources is not exempt), as a
consequence of the person‟s relationship to a Canadian resident to be deemed to be a
Canadian resident.50 The change in approach was announced in the 1998 Budget, which
provided an illustration of its application, contrasting that application to the former rule that
applied only to spouses:
Louise is an employee of the federal Government who in 1996 was posted to the Canadian embassy in Country X.
Louise, her spouse David and their dependent child Celeste all moved to Country X, and all ceased to be factually
resident in Canada. Under the former rules in subsection 250(1), however, Louise, David and Celeste were all
deemed to have remained in Canada.
Under the amended rules, Louise is still treated as a Canadian resident, as is Celeste (assuming Celeste depends for
support on Louise and does not have income exceeding the basic personal exemption amount). However under
paragraph 250(1)(g) David is treated as a Canadian resident only if, because of his relationship with Louise, a tax
treaty or international agreement prevents Country X from taxing him. 51

14.2.4. Consequences of a change in residence52
For most individuals determining the time that residence changes can be difficult. While
some people leave the country on a particular date with no intention of returning and they, in
fact, do not return, in many cases, an individual may not know that his or her departure has
been permanent without the benefit of hindsight.

47.
ITA, para 250(1)(d.1).
48.
ITA, para 250(1)(f).
49.
ITA, former para 250(1)(e). See also McFadyen v. R., [2003] C.T.C. 28 (FCA).
50.
ITA, para 250(1)(g).
51.
ITA Technical Notes, 250(1)(e).
52.
For a detailed review of Canada‟s departure rules as they apply to individuals see Geoffrey J. R., Dyer, G. J. R. & Yager,
J., “Canada” in The Tax Treatment of Transfer of Residence by Individuals, International Fiscal Association, London: Kluwer Law
International, 2002.
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If an individual ceases to be a resident during the year, he or she may be considered resident
for part of the year. In that case, he or she is subject to tax on her worldwide income for the
part of the year he or she is resident, and subject to tax only on Canadian-source income for
the remainder of the year.53 The interaction of the deeming rule for sojourners and the parttime resident rule can cause some complications. In short, if an individual is deemed a
resident because he or she sojourns in Canada, the deeming rule operates to consider him or
her a resident throughout the taxation year; therefore, someone who is a deemed resident
under the sojourning rule cannot take advantage of the part-time resident rule. Individuals
who are subject to the other deeming rules reviewed above may be considered to be part-time
residents if they cease to meet the conditions of those deeming rules.54
When a person becomes a nonresident, a number of rules apply to ensure that tax is paid on
assets with accrued gains or deferred employment income. Most importantly, Canada
imposes a departure tax when individuals terminate their Canadian residency.55 Given that
Canada taxes most capital investments on realization and not on a mark-to-market basis, the
aim of the tax is to require taxpayers to pay tax on the value of gains that accrued while they
were resident in Canada. Therefore, departing residents are required to pay tax on their
accrued gains on property that is taxable Canadian property, property that is the inventory of
a business carried on by the taxpayer in Canada, eligible capital property in respect of a
business of the taxpayer in Canada, and on an excluded right or interest of the taxpayer.56
Generally speaking, if property will be subject to tax even when the taxpayer is a nonresident, then the taxpayer is not required to pay the departure tax. For example, property that
would be subject to tax at source in Canada when disposed of by a non-resident is not taxed
under the departure tax rules.57
For property that is not exempt from the departure tax rules, the taxpayer is deemed to have
disposed of each property immediately before the time of terminating Canadian residence
status at its fair market value. If a taxpayer becomes a Canadian resident again before actually
disposing of the property, the taxpayer can reverse the departure tax.58
A taxpayer may receive some payments after he or she ceases to be a resident of Canada but
those payments might have been earned prior to departure. Several provisions in the Income
Tax Act seek to capture these kinds of payments. For example, if a taxpayer earns
employment income, regardless of where the services are performed, while a Canadian
resident, but receives that income after becoming a non-resident, the taxpayer will be taxed in
Canada;59 similarly, if a taxpayer receives a stock option grant while resident in Canada, he
or she will be subject to tax on its exercise, regardless of where the services were performed.
Where a taxpayer becomes a non-resident, the legislation and the CRA require the taxpayer
to fulfil several administrative steps, including:
filing an income tax return for the year of departure noting that residence has been
terminated;
53.
ITA, sec. 114.
54.
ITA, subsec. 250(2).
55.
ITA, sec. 128.1. The rule also applies if the taxpayer becomes resident in another jurisdiction and the tie-breaker rules in
the treaty between Canada and that country deem the taxpayer to be resident there. Subsection 250(5) ITA.
56.
ITA, para 128.1(1)(c).
57.
Although a taxpayer can elect to have this property subject to tax on departure.
58.
ITA, subsec 128.1(6).
59.
ITA, para 115(1)(a).
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-

reporting all properties owned at the date of departure if their value exceeds
$25,000;60
paying the departure tax owing or posting security if the taxpayer decides to defer the
payment of tax owing as a consequence of the operation of the deemed disposition on
departure rules;61 and
usually at the taxpayer‟s option, filing Form NR-73, Determination of Residency
Status.

Short-term residents are subject to special rules: in particular, they are exempt from the
imposition of the departure tax if they were not resident in Canada for more than 60 months
in the 120-month period ending on the date when Canadian residence status was terminated.62
14.3. Residence of individuals under tax treaties
Whether or not an individual is found to be a resident in Canada under the common law or
statutory deeming rules has a range of consequences for the taxpayer domestically; those
consequences are extended in the international context. If an individual is deemed not to be a
resident of Canada, for example, under a tax treaty with another country, he or she may be
subject to tax in Canada only on income from sources in Canada. In addition, that source
taxation is often limited by the operation of some relieving provision of the treaty. For
example, individuals who are determined to be non-resident of Canada and who carry on
business in Canada may only be taxed in Canada if they have a fixed base or permanent
establishment (rather than the lower threshold of “carry on business” that applies for nonresidents in jurisdictions with which Canada does not have a treaty).
Canada has 87 tax treaties in force and five tax treaties that have been signed but are not yet
in force. Canada‟s tax treaties include Art. 4, the residence article, in almost identical form to
the version proposed in both the OECD and UN Model Tax Conventions. The standard Art.
4(1) of these treaties defines who is considered to be resident of a Contracting State. The first
sentence of that paragraph sets out that to be resident of a Contracting State the person must
be liable to tax therein on the basis of a list of connecting criteria. The only difference
between the OECD and UN Model Tax Conventions is that the UN Model includes “place of
incorporation” in the list of connecting criteria. The second sentence of paragraph 1 notes that
if a person is liable to tax in the state in respect only of income from sources in that state or
capital situated therein, then that person is not considered to be resident.
Article 4(2) sets out the “tie-breaker” rules for individual residents. If an individual is held to
be a resident of both Canada and a treaty partner, that provision ensures that he or she is
subject to the most comprehensive form of taxation in only one jurisdiction.
This first section of this part of the chapter examines Canada‟s position on each aspect of Art.
4(1) as it applies to individual residence: (1) what constitutes being “liable to tax”; (2) what
connecting criteria are relevant; and (3) what happens if an individual is taxed only on
income with a source in the jurisdiction. The second section of this part of the chapter
examines the operation of the tie-breaker rule, contained in Art. 4(2), for individual
residence, and the third section of this part addresses the consequences of the tie-breaker rule
for domestic income tax purposes.
60.
61.
62.

ITA, subsec 128.1(9) ITA, Form T1161.
ITA, subsec 220 (4.5). Note that the tax can only be deferred until the property is sold or otherwise disposed of.
ITA, subsec 128.1(6).
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14.3.1. Criteria applied in determining the residence of individuals in the state‟s tax treaty
practice
Article 4(1) of the OECD Model Convention requires that for a person (defined to include an
individual) to be deemed to be a resident of a Contracting State it must be (1) liable to tax
under the laws of the state; (2) by reason of his domicile, residence, place of management or
any other criterion of a similar nature; and (3) that a person who is liable only in respect of
income from a source in the state is not resident. Each of these requirements is discussed in
turn.63
14.3.1.1.

The meaning of the expression “liable to tax”

In 1995, the Supreme Court of Canada addressed the meaning of “liable to tax” in Art. 4 of
the Canada–US tax treaty in Crown Forest Industries Ltd. vs. Canada.64 At issue in the case
was the rate of withholding tax required to be withheld by Crown Forest Industries Limited, a
Canadian company, from its rental payments to Norsk Pacific Steamship Company Limited, a
company incorporated in the Bahamas. If Norsk was held to be a resident of the United States
for the purposes of the Canada–US tax convention, the rate of withholding was the treatyreduced rate of 10%; however, if Norsk was held not to be a resident in the United States for
treaty purposes, then the rate increased to the Canadian statutory rate of 25%.65
In deciding that Norsk was not entitled to the benefits of the treaty, the Court reasoned that all
of the enumerated criteria in Art. 4(1) share a similar element: being liable to taxation on
more than simply some portion of income. The Court thus concluded that “they entail being
subject to as comprehensive a tax liability as is imposed by a state.”66
The Supreme Court supported its interpretation by reference to the intentions of the drafters
of the Canada–US tax treaty. The Court provided a detailed and interesting analysis in this
part of the judgment and a number of commentators have provided analysis of that
reasoning.67 For the purposes of this chapter, two aspects of this part of the judgment are
highlighted. First, the Court noted that the general objectives of the treaty are to reduce
double taxation and to prevent evasion and avoidance. Since there was no possibility of
double tax for Norsk (because it was not subject to tax anywhere), the Court determined that
allowing Norsk to benefit from the treaty would not support the treaty‟s underlying
objectives. Based on this reasoning, some Canadian commentators have suggested that
Crown Forest created a presumption in the interpretation of tax treaties against treaty
shopping.68
63.
Since much of the analysis of Art. 4(1) for individuals parallels that for corporations, this section borrows liberally from
Brooks, K., “Canada” in Residence of Companies Under Tax Treaties and EC Law, Maisto, G. ed., Amsterdam: IBFD Publications
BV, 2009, Vol. 5, EC and International Tax Law Series, pp. 407–440.
64.
[1995] 2 S.C.R. 802.
65.
For a lengthier and more detailed discussion of the case see Brooks, K., “Canada” in Residence of Companies Under Tax
Treaties and EC Law, op. cit., pp. 407–440.
66.
Op. cit. supra note 64, at para. 40.
67.
For other discussions of the decision see, e.g. Chapman, L. F., “Emerging Tax Issues: Treaty Interpretation and Crown
Forest Industries Ltd., Income of Financing Affiliates and the New FAPI Rules, Formation of Financing Affiliates by NonResident-Owned Canadian Companies”, Report of Proceedings of the Forty-Seventh Tax Conference, 1996 Conference Report,
Toronto: Canadian Tax Foundation, 1995, p. 6:1; Vincent, F., “Treaty Interpretation: The Crown Forest Case”, 44 Canadian Tax
Journal 1 (1996) p. 43; Ward, D. et al., “A Resident of a Contracting State for Tax Treaty Purposes: A Case Comment on Crown
Forest Industries”, 44 Canadian Tax Journal 4 (1996) p. 408; Williamson, G., “International Corporate Finance”, Corporate
Management Tax Conference (1997) pp. 4–7.
68.
See e.g. Vincent, id. at 48. Indeed, the court states, “It seems to me that both Norsk and the respondent are seeking to
minimize their tax liability by picking and choosing the international tax regimes most immediately beneficial to them. Although
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Second, the court referred to paragraphs 3 and 8 of the OECD Commentary, reading those as
supporting the position that full tax liability is required for a determination of residence. The
Court supported this interpretation by reference to academic sources that also suggest that
residents are entities that are exposed to full tax liability. The Court concluded that the access
to the convention was therefore limited to taxpayers bearing full tax liability in one of the
Contracting States.69
The case sparked a significant debate in Canada (and elsewhere) about the distinction
between being liable to tax and being subject to it. For example, in the abstract to Ward et al.,
it is noted:
[I]f a person‟s connecting characteristics with the state are the same as those of persons who are fully liable and
actually subject to tax, that person can be said to be liable to tax […] even though the person is not subject to tax
on part or all of his income by virtue of special provisions in the domestic legislation of the state of his residence. 70

The Canada Revenue Agency has confirmed its long-standing position on the meaning of
“liable to tax” for the purposes of residence under Canada‟s tax treaties. According to the
Revenue Agency, the person must be liable to tax by virtue of a criterion referred to in the
residence article and must be subject to the most comprehensive form of taxation that exists
in the treaty country. In Canada, this means liability on the basis of worldwide income.
This position has caused some uncertainty for practitioners in Canada where the foreign
person is exempt from tax or taxed at a low rate pursuant to some special rule. The Revenue
Agency confirmed that it does not consider these kinds of persons subject to the most
comprehensive form of taxation and therefore takes the position that they are not liable to tax
for treaty purposes. However, the Agency also noted that there might be situations where a
person‟s worldwide income is subject to tax by the treaty partner, but where the domestic law
in that country does not actually levy tax or levies it at reduced rates. Under these
circumstances, the Agency suggests that it will accept that the person is a resident “unless the
arrangement is abusive (e.g. treaty shopping where the person is in fact only a „resident of
convenience‟).”71 To illustrate, the Agency provided the example of a person who is within
the treaty partner state in a manner that does not create any material economic nexus.72
For the most part, Canadian tax treaties mirror the OECD “liable to tax” language. In a few
instances, Canadian tax treaties do not include the proposed language. For example, Art. 4(1)
of the Canada–Australia Tax Convention provides that “a person is a resident of a
Contracting State if that person is a resident of that State for the purposes of its tax.” In other
words, if an individual is a resident under the domestic tax rules, it is a resident for treaty
there is nothing improper with such behaviour, I certainly believe that it is not to be encouraged or promoted by judicial
interpretation of exiting agreements.” (Crown Forest, supra note 64, at para. 49). See also Canada Revenue Agency, document
number 9524971, “Determination of residency” (3 November 1997) (“[…] the Supreme Court clearly preferred an interpretive
approach which discouraged treaty shopping to one that did not.”)
69.
The Canada Revenue Agency underlined this holding in an early interpretation released shortly after the decision was
rendered. See CRA document 9524971 id. (“First, the Court accepted the fundamental principle that to be a resident of a contracting
state under the Convention, a person must be liable to tax in the contracting state on its worldwide income.”)
70.
Ward, supra note 67 abstract.
71.
Income Tax Technical News No. 35 (26 February 2007), available online at http://www.cra-arc.gc.ca/E/pub/tp/itnews35/itnews-35-e.html.
72.
Scott Wilkie, a prominent Canadian tax practitioner, has commented on this position, noting that “[t]his is a very
important, and insightfully articulated, determination by the CRA, long-awaited and significant not only in terms of the
interpretation of tax treaties generally but also as possibly reflective of the CRA‟s attitude with respect to its continuing interest in
cases of „treaty shopping‟ and indeed a test that might be applied to inform this otherwise amorphous concept.” See Wilkie, S. J.,
“Residence Under Canada‟s Tax Treaties”, 33 The International Tax Journal 3 (2007) pp. 23–24 and 51.

13

purposes. Canada‟s tax treaty with New Zealand contains similar language deeming resident
of Canada and resident of New Zealand to mean “any person who is resident in Canada for
the purposes of Canadian tax and any person who is resident in New Zealand for the purposes
of New Zealand tax.” Presumably, these provisions are explained by the degree of similarity
in the domestic tax treatment of residents in these countries and with Canada‟s comfort level
with the treaty partners‟ tax systems.
14.3.1.2.

The connecting criteria relevant to establish the resident status

The Supreme Court of Canada considered the scope of the phrase “other criterion of a similar
nature” in Crown Forest, discussed above. In that case, the Court concluded that for a
criterion to be of a similar nature it had to result in full tax liability on worldwide income.
Generally speaking, Canada‟s tax treaties mirror the OECD and UN connecting factors:
domicile, residence and place of management, as well as any other criterion of a similar
nature.
In the main, Canada‟s tax treaties include residence and domicile (the two connecting factors
that most commonly apply to individuals) in the list of connecting factors. However, there are
a few treaties where some other approach is adopted. These alternative approaches might be
grouped into four broad types. One category of these exceptions relate to countries where
something other than residence and domicile are the markers of domestic residence in the
treaty partner. For example, in the treaty with Bulgaria, it is noted that in the case of Bulgaria,
individuals who are liable to tax in Bulgaria by reason of nationality and whose personal and
economic relations are closer to Bulgaria than to any third state will be resident. A similar
provision exists in Canada‟s treaties with (i) Kuwait (which includes nationals provided they
have a substantial presence, permanent home or habitual abode in Kuwait and that their
personal and economic relations are closer to Kuwait than to any other third state); (ii) Oman
(which defines a resident of Oman to include an individual who has a substantial presence,
permanent home or habitual abode in the Sultanate of Oman and the individual‟s personal
and economic relations are closer to the Sultanate of Oman than any other state); and (iii) the
United Arab Emirates (which defines a resident of the UAE as a national, provided that the
individual has a substantial presence, permanent home or habitual abode in the UAE and that
the individual‟s personal and economic relations are closer to the UAE than any other state.).
A second category of exceptions are treaties where competent authority can determine that
the person will be deemed resident. For example, in the treaty with France, the residence
article defines a resident to include any person constituted and established in the state and
exempted from tax in that state, where the competent authorities agree that for the purposes
of the treaty the person shall be deemed to be a resident.73
Third, in some treaties resident is defined simply to draw on the meaning of resident under
domestic legislation.74
Lastly, some treaties include a provision to prevent individuals who are not subject to tax
from using the treaty. For example, Canada‟s treaty with Switzerland includes an article that
provides that “an individual would be resident of a Contracting State [pursuant to the earlier
sections of the article] but is not subject in that State, with respect to all income generally
taxable from sources from the other Contracting State, to the generally imposed income
73.
74.

Although “person” includes individuals, one expects that this clause is designed to apply primarily to entities.
See, e.g. Canada‟s treaty with New Zealand.
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taxes”.75 Canada‟s tax treaty with the United States might be grouped into this category.
Although the list of connecting criteria are the same, the treaty does contain new provisions,
added with the fifth Protocol signed in 2007, that address fiscally transparent entities and
very generally speaking grant treaty benefits to their ultimate owners.
14.3.1.3. Individuals liable to tax in a state in respect only of income from sources located therein

Historically, Canadian tax treaties have not included the sentence of the OECD Model
Convention that provides that “resident of a contracting state” does not include any person
who is liable to tax in that state in respect only of income from sources in that state or capital
situated therein.76 In the tax treaties still in force and signed prior to 1995, only five include
the sentence.77 As the Department of Finance has explained:
It is thought that that sentence is irrelevant for a country such as Canada that taxes its residents on their worldwide
income. It is also inappropriate for countries that tax on a territorial basis since persons who are residents of that
country under its domestic law would be excluded from the benefits of any treaty entered into by that country.
Therefore that sentence has not historically been used by Canada. 78

The Department does note, however, that when the Federal Court of Appeal decision was
rendered in Crown Forest, as a protective measure the Department began to include that
sentence in its tax treaties. In the light of the Supreme Court decision in that case, the
Department reports that it has ceased requiring the sentence be included, yet many of the
most recently signed tax treaties contain the second sentence. In the 42 treaties signed after
1995, Canada‟s tax treaty negotiators have agreed to include the second sentence in all but
seven.79
14.3.2. The tie-breaker provisions for individuals
Generally speaking, Canada follows the tie-breaker provision set out in Art. 4(2) of the
OECD Model Convention. That order requires the decision-maker to look at a hierarchy of
tie-breaker rules in an effort to resolve dual-residence status of individuals. Residence status
is assigned to the state where the taxpayer has his permanent home; but if he has a permanent
home in both states, then it is the state where his personal and economic relations are closer
(centre of vital interests); but if that cannot be determined, or if he does not have a permanent
home in either state, then it is the state where he has an habitual abode; but if he has a
habitual abode in both or neither state, then it is the state where he is a national; finally, if
none of the above criteria assist in determining his residence, the issue is resolved by
competent authority.
14.3.2.1.

Permanent home

Permanence suggests that the individual has a home for permanent use or stays of short
duration and it is generally considered to include any form of residence including a house,
apartment or a rented room. There has been a change in the Canada Revenue Agency‟s
administration of this aspect of the tie-breaker rules. As noted above, the Agency used to
75.
Canada–Switzerland Tax Treaty, Art. 4.5.
76.
The absence of this sentence is a major focus of the decision in Crown Forest. Ultimately, the Supreme Court determined
that the absence of the sentence had no meaning for its view that to qualify as a resident for purposes of Canada‟s tax treaties a
corporation had to be liable to comprehensive taxation.
77.
See the treaties with France (1975), Italy (1977), United Kingdom (1978), Australia (1980) and Germany (1981).
78.
See Couzin, R. and Ruby, S. S., “The Impact of Recent Cases”, Canadian Tax Foundation Conference Report (Toronto:
Fiftieth Tax Conference) (1998) p.52:29.
79.
See the treaties with Algeria, Columbia, Oman, Senegal, Slovenia, Turkey and Vietnam.
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consider a leased home to be a residence for the individual under the multi-factor residence
test under domestic law if there was a right to terminate on short notice. Their approach has
changed, though, and now the Agency considers the conditions of the lease in weighing the
relative significance of having a home in Canada that has been rented out to another party.
The Agency has similarly changed its approach to the consideration of the permanent home
test under Canada‟s tax treaties. The Agency‟s Interpretation Bulletin now provides that as
long as the house or apartment is leased or subject to an unrelated third party under arm‟s
length conditions it will not be considered to be a permanent home available to the individual
in Canada. The Agency has suggested that this approach is more consistent with the approach
adopted by the OECD.80
14.3.2.2.

Centre of vital interests

In considering where an individual has his or her centre of vital interests, decision-makers
consider where the individual has family and social relationships, where they take part in
political, cultural and social activities, where they engage in work activities and where they
own and administer property. The Revenue Agency has stated that the list of factors it will
consider in assessing an individual‟s centre of vital interests is similar to the list it considers
in determining whether the individual is resident in Canada under the domestic test for
residence.81
14.3.2.3.

Habitual abode

This factor is usually considered to require a relatively straightforward consideration of the
amount of time spent in one country rather than the other alongside considerations of where
the taxpayer has his or her lifestyle and activities; nevertheless, there have been three recent
Canadian decisions considering its scope. First, the meaning of habitual abode was
considered in a 2005 Tax Court of Canada decision, Allchin v. R.82 Allchin was a Canadian
citizen working as a nurse in the United States. Most of her personal activities were in
Canada (including her family, doctor and dentist) and most of her economic activities were in
the United States (including her work and membership in a professional organization). Since
she was resident in both countries, the court turned to the tie-breaker rules in the Canada–US
tax treaty. The court decided that the first two tests – permanent home and centre of vital
interests – were not determinative. It was left to consider where Allchin had her habitual
abode.
The court decided that the OECD Commentary was highly persuasive but not useful in the
context of the use of the habitual abode test in the Canada–US treaty. The court reasoned that
the Canada–US treaty differed from the OECD Model. While the OECD Model provides that
where an individual does not have a permanent home in either state, then the next tie-breaker
is the location of the habitual abode; whereas pursuant to the Canada–US tax treaty the
second tie-breaker rule is where the taxpayer has her centre of vital interests if she has a
permanent home in both states or in neither. This distinction seems like an unimportant one,
particularly given that on the facts of the case before the court, the taxpayer was thought to
have a permanent home in both countries (although the court determined only that she had a
home in both or neither).
80.
Canada Revenue Agency, supra note 25.
81.
Canada Revenue Agency, supra note 20, para. 26.
82.
[2005] 2 C.T.C. 2701. For a discussion of the case see Stacey, M., “Habitual Abode in Tax Treaties”, 13 Canadian Tax
Highlights 7 (2005) pp. 4–5.
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In giving meaning to the phrase “habitual abode” the court looked at the New Shorter Oxford
English Dictionary which defines “abode” as “a habitual residence”. The court concluded
that the taxpayer‟s habitual abode was in the United States on the basis that her lifestyle and
activities were predominantly in that country and because she spent about 265 days a year in
the United States and only about 100 days a year in Canada.
Second, the court considered, in obiter, the application of the habitual abode test in Yoon v.
R.83 In that case, the taxpayer was held not to be a resident of Canada under the common law
tests for residence. Nevertheless, the judge considered the application of the tie-breaker rules
in the Canada–Korean treaty and concluded that the main issue is where the taxpayer stayed
more frequently. In that case, she spent 224 days in Korea and 135 days in Canada leading to
the conclusion that her habitual abode was in Korea.
The Tax Court revisited the habitual abode tie-breaker rule again in its 2009 decision, Lingle
v. R.84 The taxpayer was born in the United States and remained a citizen. He worked in
Pickering, Ontario as an employee and later as an independent contractor. During the period,
he had a home in both the United States and Canada. His spouse (with whom he was
separated) and children resided in the United States and he returned to that residence
approximately one weekend each month. The taxpayer spent 321 days in Canada in 2004 and
233 days in Canada between 1 January 2005 and 14 September 2005. The parties agreed that
the taxpayer had a permanent home in both countries and that his centre of vital interests was
not determinative.
The Tax Court judge considered several sources in resolving the issue of whether locating a
taxpayer‟s habitual abode requires more than measuring the length of stay. In deciding that a
consideration of the meaning of habitual abode requires something more, the judge was
particularly persuaded by a careful review of the OECD Commentary, John Avery Jones et
al.‟s views on the subject,85 the difference between the French and English versions of the
treaty and the definition of “habitual” in the Canadian Oxford Dictionary. Ultimately, the
judge concluded that “the interpretation of habitual abode embodies more than simply a
determination of [in] which State an individual „stayed more frequently‟. However, I do not
agree that „frequency‟ is irrelevant to an interpretation of habitual abode.” 86 As a
consequence, the judge concluded that the taxpayer‟s stays in the United States were in the
nature of “periodic visits” with his normal place of residence being in Canada. The taxpayer
therefore did not have “an habitual abode in the United States for the purposes of the Treaty
because he did not regularly, customarily or normally live in the United States.”87
14.3.2.4.

Nationality

Generally speaking, national is defined in Canada‟s tax treaties to mean: (i) any individual
possessing the nationality of a Contracting State or (ii) any legal person, partnership or
association constituted in accordance with the laws in force in a Contracting State.
14.3.2.5.

Competent authority

83.
2005 D.T.C. 1109 (T.C.C.).
84.
2009 TCC 435.
85.
Avery Jones, J. et al, “Dual Residence of Individuals: The Meaning of the Expressions in the OECD Model Convention”
15 British Tax Review (1981).
86.
Lingle, Para. 28.
87.
Lingle, Para. 30.
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The Canada Revenue Agency is the designated competent authority under Canada‟s tax
treaties.
In a few tax treaties this standard approach to the tie-breaker rules has not been adopted. The
exceptions fall within four categories. First, in the case of the Canada–US treaty, as discussed
above, the first step of the tie-breaker rule considers whether the taxpayer has a permanent
home available in both states or neither, rather than considering whether the taxpayer has a
permanent home in both states in the first step and moving the assessment of whether he or
she lacks a permanent home in both to the third stage of the inquiry. Second, in several
treaties the use of the nationality test is replaced with citizenship.88 Third, in Canada‟s treaty
with Papua New Guinea, the tie-breaker order is adjusted (habitual abode is considered
before centre of vital interests). Lastly, in several treaties the number of tie-breaker factors is
reduced. For example, Canada‟s tax treaty with Australia looks only to where the individual
has a permanent home and location of his or her personal and economic relations; the treaty
with Bulgaria looks to the centre of vital interests and then defers to competent authority; the
treaty with Japan defers directly to competent authority; and the treaty with Singapore looks
at the location of the permanent home, then the centre of vital interests, then the habitual
abode and then to competent authority.
14.3.3. Effects of a tax treaty tie-breaker rule on the individual‟s resident status under both
domestic income tax law and other tax treaties
Where a person is held not to be a resident of Canada under a tax treaty (e.g. as a result of the
application of the tie-breaker rules) that person will be deemed not to be a resident of Canada
for domestic tax purposes.89 This provision, which was extended to cover individuals in 1998,
is designed to ensure that a taxpayer cannot argue simultaneously that he or she is not a
resident under the treaty but also that he or she is not a non-resident for purposes of the
application of the withholding tax rules in Part XIII of the Income Tax Act.
14.4. Compatibility of domestic tax law provisions with tax treaties and Community
law
Canada‟s domestic tax laws for determining the residence of individuals line up relatively
well with its tax treaties. There are a few places where there is still some uncertainty. For
example, the difference between the common law test for residency and the treaty test for
centre of vital interests remains unresolved. Are the tests the same or marginally different? Is
there an underlying policy rationale that would suggest they should be interpreted in a
parallel manner?
There are also a few places where Canada‟s tax rules might be tightened. For example, the
domestic rule that deems a taxpayer to be a resident of Canada requires that the taxpayer
sojourn in Canada for 183 days in a calendar year. The failure to define the period by
reference to a 12-month period or to count days over a period of several years means that a
taxpayer could spent 12 months in Canada without become a resident if they planned the trip
well.

88.
89.

See e.g. Canada‟s treaties with Kyrgystan, Papua New Guinea and Russia.
ITA, subsec. 250(5).
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